This article explores the particular tensions surrounding judicial review in EU external relations. The tensions are classified using a two-dimensional framework. Firstly, a distinction based on policy domains of high and low politics, which is derived from constitutional theory, and external to the CJEU; and secondly a distinction based on legitimizing paradigms of administrative (EU as effective global actor) or constitutional (judicial review as guarantee of fundamental rights) in character and determined by the Court itself. Even though one would expect a dominance of the administrative paradigm in the domain of high politics, the Court uses both the administrative and the constitutional paradigm in its external relations case-law. The decision on which of these becomes the guiding frame seems to depend more on the policy domain, and be made case by case, which suggests politically sensitive adjudication, rather than a coherent approach to legitimizing the nascent judicial review in EU external relations.
Introduction
The tension between the "administrative" and the "constitutional" paradigms is expressed in a particular way in the domain European Union (EU) foreign policy. In the EU context, the policy domain of EU external relations encompasses not only traditional domains of foreign policy, such as trade or development cooperation, but also the external dimension of internal EU policies (Eeckhout 2011: 5) . The particularity of this domain is that it necessitates taking into account two dimensions of analysis -both internal and external to the EU. In order to paint an analytical picture of these interactions, this article adopts the perspective of one particular institutional actor -the Court of Justice of the European Union (CJEU).
The CJEU faces particular systemic challenges when adjudicating in the domain of EU external relations. On the one hand, the scholarship has explored the causal links between EU internal cohesiveness and the efficiency of its external representation (da Conceição-Heldt & Meunier 2014 , Thomas 2012 . This cohesiveness could then be promoted by an increased role of the European Commission in EU external relations. On the other hand, there have been recurring calls for rethinking and improving the democratic legitimacy of the EU (Müller 2016 , Patberg 2017 . These calls would also translate into more checks and balances in the EU's external relations domain. In a longer-term perspective of its EU external relations case-law, the CJEU is balancing calls for more efficiency with those for more checks and balances.
In its adjudication, the CJEU can choose between different justificatory arguments derived from the EU's constitutional structure. This article categorizes these arguments into two broad alternative paradigms of legitimizing the Court's decisions. They can be legitimized either because they improve the efficiency of the EU's external representation or because they contributed to the consolidation of the EU's constitutional legal order.
While the administrative paradigm prioritizes concerns of efficiency, the constitutional one shifts the emphasis to democratic legitimacy guaranteed by a system of checks and E -243 accountability (Shapiro 2005) . The constitutional paradigm bases the legitimacy of the CJEU on its unifying role guarding the respect of the deliberative democratic process across the whole domain of EU law as a "constitutional umpire" (Lenaerts 2013 (Lenaerts : 1302 .
While efficiency concerns would push the Court to align with the policy goals pursued by the EU in a particular project in the global arena, the constitutionalist paradigm would rather channel considerations catering for its internal political project of the democratization of supranational institutions. The particularity here is that consistency and efficiency of the EU as a global actor appears to be diminished by a broad institutional involvement, which creates a tension between the two paradigms in EU external relations.
A further particularity of the EU external relations domain is the traditional limitation of judicial review in foreign policy. Traditionally, executive actors in foreign policy were given more leeway in a constitutional structure. The courts would apply a lower scrutiny of judicial review or even refrain from exercising it, such as in the case of the "political question doctrine" of the Supreme Court of the United States (Seidman 2004) . The approach of the CJEU in EU external relations has, from the beginning, departed from traditional ideas of foreign policy as "high politics" and as a prerogative of the executive power. However, while the Court has taken up an active role in reviewing the actions of the EU and its Member States (MSs) in foreign policy, this article submits that it has done so with a varied degree of scrutiny.
I explore the hypothesis that, in its case-law, the CJEU defies the traditional constitutional law distinction between high and low politics, and the scrutiny of its judicial review seems to rather depend on the issue area. According to the theorization of the legitimacy of judicial review and the traditional understanding of the separation of power doctrine, we should expect the administrative paradigm to be dominant in the domain of foreign policy. The administrative paradigm emphasizes efficiency and submits foreign policy instruments to an administrative rather than a constitutional standard of review. This tends to result in more deference being shown by the judiciary towards the executive in that context. The executive branch is responsible before parliament and hence, indirectly, before the voters. However, the CJEU seems to be paying little attention to interinstitutional balance when deciding on the scrutiny of its review and on the deployment of competing legitimizing paradigms. As a result, the Court uses both administrative and constitutional approaches in its external relations case-law. The decision on which of these becomes the guiding frame seems to depend rather on the policy domain of individual cases, which suggests a lack of coherent approaches to legitimizing the nascent judicial review in EU external relations. Instead, the CJEU acts rather like a weather vane, adjudicating in a policy sensitive manner.
This article analyzes examples of the CJEU's post-Lisbon judgments in the domain of external relations from the perspective of establishing the relative relevance of two distinctions -first, whether the Court frames the question raised before the bench in the administrative or constitutional paradigm and, second, whether the questions raised before the Court stem from the domain of high or low politics. The article proceeds in three parts.
First, I "translate" the tensions between the administrative and constitutional paradigms from general EU law to the domain of external relations. Thereafter, I proceed to the analysis of the CJEU's case-law to explore whether the administrative paradigm is deployed in its reasoning in judgments concerning low politics, while the constitutional paradigm is preferred in high politics. In the second part, I analyze selected judgments where the Court relies on the administrative paradigm, both in the domain of high and low politics. Third, I
repeat this exercise for the constitutional paradigm. In order to increase the explanatory value of the case studies analyzed, they are framed not as individual judgments, but as series of decisions on a particular subject matter. This analysis of specific jurisprudential lines of cases allows for the presentation of the broader context in the particular policy domain.
Constitutional and administrative paradigms in EU external relations
In order to guide the analysis of the case-law, it is necessary to first explore the distinction between the alternative legitimizing paradigms in the adjudication of the CJEU.
These paradigms operate in the background of the legal argumentation deployed by the Court and they can be categorized in two broad alternative categories for the purposes of highlighting the differences (rather than similarities) in their deployment in EU external relations. The article introduces a twofold differentiation -on the one hand, between the deployment of administrative or constitutional paradigm and on the other hand, between the policy domains belonging to low or high politics. 
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Based on the structural choice in the Treaties to separate the domains of Common Foreign (CFSP) from other policy domains, as well as the stronger constitutionalization of low politics, one would expect a higher scrutiny of judicial review in the domain of low politics. However, the construction of implicit external competences as mirror images of internal policies of the EU can be construed as a move away from the special nature of foreign policy in the EU context.
The first distinction made for the purposes of this analysis is between constitutional and administrative paradigms as ways of framing the legitimacy of the EU in general, and the CJEU more specifically. The administrative paradigm, as a legitimation pattern, builds on arguments of efficiency and output legitimacy, whereas the constitutional paradigm links to democratic legitimation and input legitimacy (Schmidt 2012). The administrative and constitutional paradigms deployed here, to categorize the legitimization strategies of the Court in its external relations adjudication, resonate with approaches theorizing global governance in general, namely global administrative law and global constitutionalism respectively. Sometimes these theoretical approaches are referred to as paradigms of European or international law; however, for the purposes of this analysis, I distinguish between the theories that have a normative component and the paradigms that perform the role of an analytical framework. Paradigms "function as mediators between scientific theories and the world" (Avbelj 2016: 406) . They have also a normative dimension as they serve as a prescription to "coherently organize" reality (Fabbrini 2014: 2).
The administrative and constitutional paradigms need to be understood in a particular manner when framing the legitimacy of the EU in external relations specifically. Whilst internal policies strengthening the supranational features of the EU may generally be classified as one of the factors defining the constitutional paradigm, this view needs to be adjusted in the context of EU external relations. Here, the perspective of the constitutionalization of the EU's foreign policy usually implies submitting it to more control of supranational institutions -the European Parliament and the CJEU. This in turn, is perceived as diminishing the effectiveness of the EU as an actor on the global scene.
Hence, the argument of strengthening the EU as a unified actor in the particular context of external relations is the corner stone of the logic of the administrative paradigm. The 
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Eurozone crisis, the intergovernmental path has appeared as an efficient decision-making mode and has resulted in the "straight-jacketing" of the Commission (Schmidt 2015).
Hence, for the purposes of this article, the administrative paradigm will be understood as the CJEU furthering the goal of the EU as an efficient actor on the international scene, whereas the constitutional paradigm will be identified in judgments based on individual rights. Whilst the exercise of judicial review in EU external relations can be justified in terms of the constitutional paradigm, the administrative paradigm rather suggests a systemic deference of the Court to political decision-makers in this domain.
A second crucial distinction is the one between judicial review in the domain of high and low politics. In the specific context of external relations, the jurisprudential approach of the CJEU seems to defy the classic distinction between high and low politics.
Traditionally, foreign policy would be the domain of high politics -subject to diplomatic negotiations and immune to judicial review. Low politics would concern the external dimension of predominantly internal and presumably more technical policy domains. This traditional understanding seems to be reflected in the exclusion of the CJEU's jurisdiction over Common Foreign and Security Policy (CFSP) in the Treaties. Hence, one could imagine a formal distinction between high and low politics, which, in the case of the EU, would go along the lines of the former pillars, or now along the policy domains covered by ordinary legislative procedure. According to this formal definition of low politics, the Common Commercial Policy (CCP) would also be part of low politics as it is subject to the ordinary legislative procedure and judicial scrutiny. However, this purely formal distinction between low and high politics based on the type of legislative procedure prescribed in the Treaties seems to miss the constitutional and political concerns lying at the root of the distinction.
The CCP has been an exclusive external competence from the beginning, and has been the crucial domain for the global presence of the EU in international relations. Hence, a more substantial definition of the distinction between low and high politics appears appropriate to capture the political sensitivity of particular policy domains in the EU. High politics can be understood as "the promotion of larger political principles and ideological goals" (Balkin and Levinson 2001: 1062) . The EU has been promoting particular political goals in its CCP, distinct from internal policies. Therefore, for the purposes of this article I define high politics as "inherently external" areas of foreign policy, such as the CFSP and E -247 CCP, whereas low politics will encompass the external dimensions of EU internal policies, in particular the Area of Freedom Security and Justice (AFSJ). Even though such an understanding does not necessarily correspond to the structure of the Treaties, it appears justified in view of the normative underpinnings of the special status of high politics as a domain of diplomatic negotiations, where the hands of the executive should not be bound by internal politics and institutional approval process. With that reason in mind, it seems more coherent to analyse the CCP together with the high politics.
Administrative paradigm
In its ambition to become a global actor, the EU has developed a "governance mode of foreign policy" (De Burca 2013) . The Court's role in the development of EU external relations as an effective and coherent domain of EU policy "simply cannot be overstated" (Van Vooren et al. 2014: 28) . The EU Treaties provide a general framework for EU external action, which has been subject to extensive revision and centralization with the Lisbon Treaty (Eeckhout 2012: 265) . However, in view of the inherent vagueness of constitutional provisions, there is a need for more operationalizable principles, which the Court has developed.
Low politics
Through a gradual process of jurisprudential development, the Court has built up a range of EU competences in external action in a parallel construction to EU internal competences (3.1.1.). Without this jurisprudential construction, the EU might not have emerged as an important international actor at all. A more recent example of the CJEU prioritizing an efficient mode of decision-making over the possibility of constitutionalizing a particular domain is the external dimension in the Eurozone crisis (3.1.2.).
Implied external powers
One of the main lines of case-law, where the Court has adopted the functional justifications in EU external relations, relates to the implied competences of the EU in concluding international agreements. Apart from such express external powers as the area of CCP, the EU can also dispose of an implied competence. The Court was the main actor The doctrine of implied competence concerns, however, only the existence of an external competence of the EU, and not its nature that is decided separately (Koutrakos 2006: 80) .
The doctrine of implied competences was first established in the CJEU's ERTA judgment. In a nutshell, the conferment of internal competence in a specific area of activities on the EU (then the EC), by the Treaty, implies the conferment of external competence in that area (Koutrakos 2006: 78) . This can be the case inter alia when "internal power has already been used in order to adopt measures which come within the attainment of common policies" (para.4). E -249
In its

European Stability Mechanism
In the Pringle (2012) case, the argument was raised that art. 3(2) TFEU prohibits Member States from concluding an agreement between themselves which might affect common rules, or alter their scope. In her Conclusions for Opinion 2/13, Advocate General (AG) Kokott suggested that this rule could also apply to the case of EU's accession to the ECHR, but solely in those parts not superseded by art.6(2) TEU as lex specialis. Gauweiler (2015) judgment, "effectively relinquished judicial review as a mechanism to hold the ECB accountable for potential ultra vires acts" (Transparency International Report 2017: 46) . From that perspective, it might seem less surprising that the CJEU also adopted a rather "administrativist" perspective in the Pringle (2012) judgment.
High politics
The administrative paradigm can also be observed in the CJEU's adjudication in the domain of high politics. In order to observe the similarities and differences to the approach adopted in low politics domains, I analyse three lines of case-law. The first line relates to the expansion of the scope of CCP, and the second revolves around the doctrine of loyal cooperation, which the Court has made a powerful tool; it has identified art. 4(3) TEU as an efficient mechanism of ensuring the effectiveness of EU external action. In the third, I discuss cases concerning the delimitation of the scope of CFSP and AFSJ. The institutional stakes in this delimitation are the necessity or complementarity of the European Parliament's consent, which impacts on the perceived efficiency of the conclusion of international agreements.
Scope of the CCP
In order to illustrate the question of the delimitation of the CCP in view of guaranteeing an effective external representation of the EU in all trade related issues, I
analyse the question of the inclusion of intellectual property in the CCP. The Court has walked a thin line of not including intellectual property as an exclusive competence, but allowing international rules to indirectly bind national judges. Even though the CJEU has not been as expansionist on the scope of exclusive competence as it was on the existence of an EU external competence, it has not adopted constitutional justifications for those outcomes, but has rather prioritized the administrative perspective in its reasoning.
The Court issued a series of judgments interpreting art.50 (6) 
Duty of loyal cooperation limiting MS actions
Another illustration of the Court adopting the administrative paradigm is its case-law 
Delimitation of Common Foreign and Security Policy
A certain decline of the administrative paradigm can be identified in the case-law of the should be concluded on the basis of the competence of the EU to introduce the necessary harmonisation for the functioning of the internal market, or whether the EU should rather rely on its competences in the domain of external action (para.56). The Court could also have relied on the gravity test to determine the adequate legal basis. It did not do so expressly, but it did consider the "primary objective" of TRIPS as a decisive argument, which seems to be a similar approach (para.58).
The CJEU's expansive approach to the affirmation of the existence of an EU external competence has been moderated by the Court's prudency in delimiting the domains of shared and exclusive EU competences. The tendency has been to guarantee that both the EU and its Member States find themselves at the table.
Constitutional paradigm
In a piece summing up an annual conference of the European Constitutional Law Network, Wendel et. al. singled out primacy and fundamental rights as basic fundaments of the EU legal order under a constitutional paradigm (Wendel, Angelov, Belov 2009: 231) .
Following this logic, and the introductory discussion of the constitutional paradigm, I
analyse cases where the Court has adopted the primacy of EU law and fundamental rights as the overarching framework legitimizing the exercise of counter-majoritarian judicial review.
Low politics
Following the logic of low politics covering mainly internal policy domains, which have an external dimension, two policy issues that represented serious human rights challenges are presented in the following subchapters. When adjudicating on the issue of blacklisting potential terrorists and data protection, the CJEU has adopted a markedly constitutional legitimizing paradigm.
The Kadi saga
The Kadi cases, widely discussed in the literature (for an overview of the debate see De E -259 role to a constitutional court (Lavranos 2010: 273) . When reviewing the implementation of a UN blacklisting into EU law, the CJEU adopts a constitutional paradigm and de facto performs a constitutional review of the EU measures adopted to implement the UN sanctions.
Data protection
Certain elements of judgements relating to data protection fall within the scope of EU external relations, as they concern the interactions with non-European partners, in particular the US, with regard to dealing with personal data. However, the general context of the policy domain should not be forgotten. The CJEU has become a forerunner in the protection of the fundamental right to data privacy -it provided the first instance for exercise of its judicial review on the basis of the Charter of fundamental Rights of the EU (CFREU) and as the first international court to develop "the right to be forgotten" (Google This particularly high importance attached by the Court to data protection provides the necessary context for explaining its tendency to adopt the constitutional paradigm in that domain.
In the PNR (2006) cases, responding to an inter-institutional challenge introduced by the European Parliament, the CJEU annulled the arrangements on the transfer of name records of air passengers from the EU to the US Bureau of Customs and Border Protection, because the Council and Commission relied on the wrong legal bases (Fahey 2012). In order to limit the negative effects of its "constitutionalist" decision, the court awarded the EU institutions a "grace period" to remedy the situation internally, without having to re-engage the international partner. A similar solution was also adopted in the Kadi (2008) case, even though the awarded time period was specifically meant in this case for further negotiations (to obtain more evidence) with the international partner (the UN). (2008) , underlining that the EU is a "union based on the Rule of Law" (para.60). The Court applied strict scrutiny, justifying it by the "important role" of data protection, the large scale of the interference, as well as the automatic processing of the data in the case (para.78,91). It stated that the level of data protection in the US would not need to be absolutely identical to that in the EU for an opposite result (para.73). However, the lack of possibilities for redress for individual claimants invoking breaches of fundamental rights led it to conclude that the protection level was not "adequate" (para.70, 95).
High politics
In the high politics domain, focusing mainly on the EU's competence to enter into international agreements, the CJEU also sometimes adopts a constitutional paradigm and emphasizes the autonomy of a consolidated European legal order and the protection of fundamental rights. In terms of inter-institutional balance, the judgments discussed in this section provide important illustrations for the claim that a limited role for the Commission fits into the particular expression of the constitutionalist paradigm in EU external relations.
Opinion 1/09
Opinion 1/09 can serve as an illustration of a CJEU decision that curtails the leading role of the Commission in shaping the EU's foreign policy on broader issues of economic policy. Several private stakeholders had been unhappy with the decentralised system of patent protection in Europe (Lock 2011: 576) . The EU institutions, in particular the European Commission, had been steering a legislative process for the introduction of a unified patent regime for at least a decade before the judgment in March 2011 (Adam 2011: 280) . It was supposed to promote innovation and investment in the single market, as well as the competitivity of the European economy, as the existing patent enforcement system was costly and cumbersome. Moreover, the unified patent project formed part of a bigger Most MSs defended the compatibility of the envisaged agreement with European law (para.33). They pointed out that a mechanism allowing the UPC to ask the CJEU preliminary ruling questions already existed in the draft agreement (para.34). The UPC already had an obligation to respect EU law and follow the answers given by the Court in Luxembourg to preliminary ruling questions (para.41). As legal basis for EU competence, Another major problem that the CJEU identified was the absence of a mechanism to effectively enforce the obligation of the UPC to make a preliminary reference under art.48 of the envisaged agreement. The Court referred to the telos of art.267 TFEU, namely to the guarantee of the uniform and effective application of EU law across the EU territory (para.83). The "correct application and uniform interpretation of European Union law and also in the protection of individual rights conferred by that legal order" executed by a tandem of EU and national judges were the raison d'être of the preliminary ruling procedure (para.84). This joint application system involves safety mechanisms, such as state responsibility for breaches of EU law by judicial bodies established in Köbler (2003) . The UPC, however, would not have been subject to such safety mechanisms.
In conclusion, the Court considered that it would be too much of a threat for the "powers which the Treaties confer on the institutions of the European Union and on the Member States and which are indispensable to the preservation of the very nature of European Union law" (para.89). It was a different approach than the one adopted by the 
Opinion 2/13
In Opinion 2/13 the Court ruled that the Draft Accession Agreement of the EU to the European Convention on Human Rights (ECHR) was incompatible with the EU Treaties.
This judgment can be classified as constitutionalist both because of the legitimizing paradigm adopted by the Court, and in view of its consequences in terms of judicial politics. The Court listed several reasons to justify the incompatibility of the negotiated accession deal with the EU Treaties. According to the ECHR's approach, the international level of human rights protection represents the "floor" and the member states are free to go beyond it and introduce higher levels of protection. This might be in conflict with the approach adopted by the CJEU in the Melloni (2013) judgment, where national rules guaranteeing higher levels of human rights protection had to give way to the interest of a uniform and efficient application of EU law across all MS (para.188). Moreover, the EU principle of mutual trust that might allow MS to "skip" human rights controls through cooperation agreements (e.g. European Arrest Warrant, distribution of asylum seekers) might be endangered by a conventionality control exercised by the European Court of Human Rights (ECtHR) (para.191). The new Protocol no.16 of the ECHR might lead to the circumvention of the EU preliminary ruling procedure as the ECtHR might theoretically, in some cases, be the first and only supranational instance deciding on cases concerning EU law (para.196). The prior involvement mechanism would guarantee a participation of the CJEU only in cases concerning validity (and not necessarily interpretation) of EU law. The rarely used possibility of inter-state disputes under ECHR might be in tension with the principle of autonomy, loyal cooperation and art.344 TFEU.
The Court was not convinced by the envisaged co-respondent mechanism's guarantees in view of the inter-institutional balance among the EU institutions (para.231).
Opinion 2/13 has delayed the EU's accession to the ECHR indefinitely and hence created a chance for the CJEU to develop its own jurisprudence in the domain of human rights on the basis of the CFREU (Halberstam 2015) . Therefore, the judgment can also be interpreted as constitutionalist with this broader political and institutional context in mind, as it might allow the Court to develop its constitutional role with an autonomous practice of judicial review.
Conclusions
The continuing litigation shows that the format and intensity of judicial review in E -265 oversight, and leaving the leeway to the MS in foreign policy, the first difficulty is that the EU legal framework does not reflect the distinction between high and low politics. This can, however, be overcome by looking at the rationale of the distinction and classification of the issue area in various policy domains of the EU that have an external dimension. The analysis of the Court's adjudication in high and low politics does not show a particular pattern of deployment of administrative vs. constitutional paradigm to legitimize the scrutiny of its judicial oversight. Instead, it seems that particular issue areas relating to human rights and the autonomy of the EU's legal order are more prone to be adjudicated within the constitutional paradigm, while issues such as trade policy or economic and fiscal policy tend to fall within the administrative legitimizing paradigm. 
